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enclosure granted the landowner an excluswe right or privilege to fish contrary to Article IV,
Section 26 of the New Mexico Constitution.” /d. 99 53-54, 51 N.M. at 227. Finally, the majority
rejected the dissenting justices’ underlying contention that the majority holding created a right to
trespass if necessary to reach public waters on private property. “Of course, no such result
follows from the majority holding, which deals specifically, and only, with these impounded
public waters, easily accessible without trespass upon riparian lands.” Id. at § 56, 51 N.M. 228

To summarize, the Supreme Court’s decision in Red River, which has been the controlling law
for nearly 70 years, leaves no doubt that the water in New Mexico streams belongs to the public
and is subject to public’s beneficial use for fishing and recreational activities. The public’s right
to enjoy the use of public waters is no different when those waters are located on or run through
private property. The owner of property upon which a public stream is located “has no right of
recreation or fishery distinct from the right of the general public,” Red River, 1945-NMSC-034,
59, 51 N.M. at 228, and cannot exclude others from fishing in the stream.

The public’s right to use public waters for fishing includes activities that are incidental and
necessary for the effective use of the waters. This includes walking, wading and standing in a
stream in order to fish. Although, as Red River makes clear, a person may not trespass on private
property in order to gain access to public waters, a person using public waters to fish, including
incidental activities such as walking, wading or standing in a stream bed, is not trespassing.
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? Article IV, Section 26 prohibits the legislature from granting “to any corporation or person, any
rights, franchises, privileges, immunities or exemptions, which shall not, upon the same terms
and under like conditions, inure equally to all persons or corporations; no exclusive right,
franchise, privilege or immunity shall be granted by the legislature or any municipality in this
state.”



