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has not been limited to recreational act1v1t1es that can be performed "upon" the water. 
Consequently, we believe it likely that a New Mexico court reviewing the issue today would 
follow the Utah Supreme Court's rationale in Conaster v. Johnson and conclude that the public's 
right to use public waters for fishing includes touching the bed of a stream in ways that are 
reasonably incidental to that right, including wading, walking and standing in the stream. 

As the Utah Supreme Court emphasized in Conaster, permissible touching or contact with a 
stream bed on private property is limited to what is "reasonably necessary" for the effective use 
of the water and "does not cause unnecessary injury to the landowner." 194 P.3d at 902. For 
example, while a landowner cannot prevent others from exercising their right to fish in a stream 
or watercourse that crosses the landowner's property, the public's easement to fish in public 
waters is limited to those things which are necessary to enjoy the public use and does not include 
activities are unnecessary to exercising the right to use the water to fish or those that cause injury 
to the landowner, such as littering or defacing property. 

New Mexico statutes and regulations that apply to fishing do not currently recognize or address 
the public's right to fish in streams that cross private property.8 The existing laws that mention 
fishing on private property generally are concerned with trespassing. For example, the statutory 
provisions that govern licensing state, in pertinent part: 

A fishing license does not entitle the licensee to fish for or take fish within or 
upon a park or enclosure licensed or posted as provided by law or within or upon 
a privately owned enclosure without consent of the owner .... 

NMSA 1978, § 17-3-2(C) (2011) (emphasis added). See also NMSA 1978, § 30-14-1(A)(l) 
(1995) (defining criminal trespass as entering posted private property without consent unless the 
property owner has entered into an agreement with the Game and Fish Department granting 
access to the general public for hunting and fishing); Game and Fish Commission Rules, 
19.31.10.18 NMAC (Sept. 1, 2012) (making it unlawful to hunt or fish on posted private 
property without written permission from the property owner, unless otherwise permitted by rule 
or statute). 

The dissent in Red River cited a predecessor statute to Section 17-3-2(C) that similarly prohibited 
licensees from hunting or fishing "within or upon any privately owned enclosure without consent 
ofthe owner." 1945-NMSC-034, 51 N.M. 207,226 (quoting 1941 Comp. § 43-301(9)). See 
also id. 152-152, 51 N.M .. at 250-251 (Bickley, J., dissenting). According to the dissent, the 
statute made clear the legislature's intent to bar hunting and fishing in public waters if they were 
enclosed. 

In response to the dissent, the majority made three points. First, the majority stated that a private 
landowner could not convert waters owned by the public simply by enclosing them: "one does 
not make of a fenced-in area 'a privately owned enclosure' merely by extending the physical 
markings to cover property not one's own." Id. 52, 51 N.M. at 226. Second, the majority 
questioned whether a prohibition against the use of public waters within a privately owned 

8 See note 1 supra. 
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enclosure granted the landowner an exclusive right or privilege to fish contrary to Article IV, 
Section 26 of the New Mexico Constitution.9 !d. ~~53-54, 51 N.M. at 227. Finally, the majority 
rejected the dissenting justices' underlying contention that the majority holding created a right to 
trespass if necessary to reach public waters on private property. "Of course, no such result 
follows from the majority holding, which deals specifically, and only, with these impounded 
public waters, easily accessible without trespass upon riparian lands." !d. at~ 56, 51 N.M. 228 

To summarize, the Supreme Court's decision in Red River, which has been the controlling law 
for nearly 70 years, leaves no doubt that the water in New Mexico streams belongs to the public 
and is subject to public's beneficial use for fishing and recreational activities. The public's right 
to enjoy the use of public waters is no different when those waters are located on or run through 
private property. The owner of property upon which a public stream is located "has no right of 
recreation or fishery distinct from the right of the general public," Red River, 1945-NMSC-034, ~ 
59, 51 N.M. at 228, and cannot exclude others from fishing in the stream. 

The public's right to use public waters for fishing includes activities that are incidental and 
necessary for the effective use of the waters. This includes walking, wading and standing in a 
stream in order to fish. Although, as Red River makes clear, a person may not trespass on private 
property in order to gain access to public waters, a person using public waters to fish, including 
incidental activities such as walking, wading or standing in a stream bed, is not trespassing. 

Attorney General 

~.~ 
~V"" STEPHEN R. FARRiS' 

Assistant Attorney General 

9 Article IV, Section 26 prohibits the legislature from granting "to any corporation or person, any 
rights, franchises, privileges, immunities or exemptions, which shall not, upon the same terms 
and under like conditions, inure equally to all persons or corporations; no exclusive right, 
franchise, privilege or immunity shall be granted by the legislature or any municipality in this 
state." 


